


DATED 					                                     		2022

MILLINGTON ROAD (HPH4) LLP

and

HEMNALL LIMITED

and

THE LONDON BOROUGH OF HILLINGDON 


___________________________________

DEED OF VARIATION PURSUANT TO 
SECTIONS 106 AND 106A OF THE TOWN AND COUNTRY PLANNING ACT 1990 
RELATING TO THE DEVELOPMENT OF LAND AT

RELATING TO THE DEVELOPMENT OF LAND AT HPH BUILDING
HPH4 MILLINGTON ROAD HAYES MIDDLESEX UB3 4AZ

76655/APP/2021/3039
___________________________________





Planning and Corporate Team
Legal Services
London Borough of Hillingdon
Civic Centre
High Street
Uxbridge
Middlesex UB8 1UW
[bookmark: Text3]Ref: 3E/04/[          ]


THIS DEED IS MADE ON THE 	     DAY OF 	                                                  2022

BETWEEN
1. MILLINGTON ROAD (HPH4) LLP incorporated in England and Wales (company number: OC434989) whose registered office is situated at 1st Floor, Kirkdale House, 7 Kirkdale Road, Leytonstone, London, United Kingdom, E11 1HP ("the Owner");

2. HEMNALL LIMITED incorporated in England and Wales (Company number 073442913) whose registered office is situated at Sealand House, Hemnall Street, Epping, Essex, CM16 4LG (“the Mortgagee”);

3. THE LONDON BOROUGH OF HILLINGDON of the Civic Centre, High Street, Uxbridge, Middlesex, UB8 1UW ("the Council").  


WHEREAS
[bookmark: a680536]The Council is the local planning authority for the purposes of the Act in respect of the area within which the Site is situated and by whom the obligations in this Deed are enforceable.
The Owner is the freehold owner of part of the Land which is registered at Hm land Registry under title number AGL60220.
The Mortgagee has a charge dated 25 March 2021 registered against title number AGL60220 and is willing to enter into this Deed to give its consent to and bind its interest in the Land.
On 7 April 2022 the Owner the Mortgagee and the Council entered into the Section 106 Agreement and the Council issued a planning permission with reference number 76655/APP/2021/3039 dated 7 April 2022 ("the Original Planning Permission"). 
[bookmark: Text1]Pursuant to Section 96A of the 1990 Act the Owner submitted a new planning application with reference [                              ] (“the Second Planning Application”).  
The provisions of this Deed vary the Section 106 Agreement to incorporate an adjustment to the unit mix of the affordable units.  
This Deed is supplemental to the Section 106 Agreement. 
The parties hereto have agreed to further vary the terms of the Section 106 Agreement as set out in this Deed.
[bookmark: main]


	IT IS AGREED AS FOLLOWS:-
[bookmark: a584404][bookmark: _Toc396106313]INTERPRETATION & DEFINITIONS 

In this Deed, unless the context otherwise requires:

	"the Act"
	means the Town and Country Planning Act 1990; 

	“this Deed”
	means this Deed of Variation; 

	“Original Planning Permission”
	means planning permission granted pursuant to a planning application given the Council’s reference number 76655/APP/2021/3039;

	“Section 106 Agreement”
	means the Deed of Planning Obligation made pursuant to Section 106 of the Town and Country Planning Act 1990 and all enabling powers relating to the Site dated 7 April 2022 and made between the Owner the Mortgagee and the Council;


THE FOLLOWING DEFINITIONS AND RULES OF INTERPRETATION APPLY IN THIS DEED
[bookmark: a218305][bookmark: _Hlk75472109]All words and phrases defined in the Section 106 Agreement shall have the same meaning in this Deed save where the context otherwise requires and for the avoidance of doubt the Section 106 Agreement shall remain in full force and effect save as varied by this Deed.
All references in this Deed to clauses in the Section 106 Agreement are to clauses within the Section 106 Agreement save as varied by this Deed.
[bookmark: a750199]Where in this Deed reference is made to a clause schedule or recital such reference (unless the context otherwise requires) is a reference to a clause schedule or recital of this Deed. 
Headings are for ease of reference only and are not intended to be construed as part of this Deed and shall not be construed as part of this Deed and shall not affect the construction of this Deed.
Unless the context otherwise requires references to the singular shall include the plural and vice versa. 
Unless the context otherwise requires, a reference to a statute or statutory provision is a reference to it as amended, extended or re-enacted from time to time.
A reference to any party shall include that party's personal representatives, successors or permitted assigns and in the case of the Council the successors to its respective statutory functions.
Where an obligation falls to be performed by more than one person, the obligation can be enforced against every person so bound jointly and against each of them individually.
[bookmark: a700838]The provisions of the Section 106 Agreement in relation to its interpretation and in relation to statutory provisions, interests bound disputes liability notices and jurisdiction apply to this Deed except to the extent that they are expressly varied by this Deed. 

[bookmark: a185150][bookmark: _Toc396106314]VARIATIONS TO THE SECTION 106 AGREEMENT
The parties agree that, except as varied by this Deed, the Section 106 Agreement shall remain in full force and effect. 
Nothing in this Deed affects the Council’s powers in respect of any antecedent breach or omission in relation to the Section 106 Agreement. 
The parties agree that upon the grant of the Second Planning Permission the Section 106 Agreement shall be amended as follows: - 
3.3.1 The following definitions contained within clause 1.1 shall be amended as follows:-
	Current definition to be deleted:
	New definition to be inserted: 

	“Carbon Offset Contribution” means the Index Linked financial contribution amounting to £147,983 (one hundred forty seven thousand nine hundred and eighty three pounds) as a contribution to be used by the Council towards the provision of offsite carbon reduction measures within the Authority’s Area pursuant with Schedule 4;
	“Carbon Offset Contribution” 
means the Index Linked financial contribution amounting to £343,364 (three hundred forty three thousand three hundred and sixty four pounds) as a contribution to be used by the Council towards the provision of offsite carbon reduction measures within the Authority’s Area pursuant with Schedule 4;



STATUTORY PROVISION 
This Deed is made pursuant to Sections 106 and 106A of the Act, Section 111 of the Local Government Act 1972, Section 16 of the Greater London Council (General Powers) Act 1974, Section 1 of the Localism Act 2011 and any other enabling powers, to the intent that it will bind the Industrial Owner and its successors in title to the Industrial Land.

CONDITIONALITY 
[bookmark: _Hlk83853241]Save for the provisions of clause 11 which shall take effect immediately this Deed is conditional upon the grant of the Second Planning Permission in the form of the draft annexed at Schedule 1 to this Deed.
This Deed shall cease to have any effect (insofar only as it has not already been complied with) if the Second Planning Permission shall be quashed or revoked.  

COVENANTS TO THE COUNCIL
The Owner covenants to observe and perform the covenants, restrictions and obligations contained in the Section 106 Agreement as varied by this Deed.

REGISTRATION AS LOCAL LAND CHARGE
The covenants in the Section 106 Agreement modified by this Deed are planning obligations for the purposes of Section 106 of the Act and are enforceable by the Council as provided in the Section 106 Agreement as modified by this Deed, and the Council shall register this Deed in its register of Local Land Charges. 
 
THIRD PARTIES
A person who is not a party to this Deed shall not have any rights under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this Deed.

INVALIDITY OF CERTAIN PROVISIONS
If any of this Deed or the application thereof to any person or circumstances shall to any extent be invalid or unenforceable the same shall be severable and the remainder of this Deed as to the application of such term to persons or circumstances other than those as to which it is held invalid or unenforceable shall not be affected thereby and each term and provision of this Deed shall be valid and enforced to the fullest extent permitted by law. 

CONFIRMATION
It is hereby declared by the parties to this Deed saving and excepting for as is expressly provided for by the provisions of this Deed the covenants and provisions contained in the Section 106 Agreement continue to have full force and effect.

COSTS
On or before the completion of this Deed the Owner shall pay to the Council the Council’s reasonable legal costs in this matter.

JURISDICTION
This Deed and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) shall be governed by and construed in accordance with the law of England and Wales.

13. 	MORTGAGEE EXCLUSION

The Mortgagee hereby consents to the completion of this Deed and the parties agree that any mortgagee or chargee, including the Mortgagee, who from time to time shall have the benefit of a charge or mortgage over or registered against any part of parts of the Site shall have no liability under the Section 106 Agreement (as varied by this Deed) unless and until it becomes mortgagee in possession of the Site or part of the Site (the "Relevant Part") in which case they too will observe and perform and be bound by the obligations of the Owner under the Section 106 Agreement (as varied by this Deed) that relate to that Relevant Part from the date they become mortgagee in possession of that Relevant Part to the date which is the earlier of (i) the date the mortgagee or chargee disposes of its interest in that Relevant Part and (ii) the date it is no longer mortgagee in possession of that Relevant Part.

	In witness whereof this document has been executed and delivered as a deed on the date first stated above.


	THE COMMON SEAL of the MAYOR AND BURGESSES OF HILLINGDON was duly affixed to this Deed in the presence of:

MEMBER OF THE COUNCIL


AUTHORISED OFFICER



	 
 




	Executed and delivered as a Deed for and on behalf of MILLINGTON ROAD (HPH4) LLP acting by a member in the presence of a witness: 

………………………………………………………...
Witness signature 
………………………………………………………..
Witness name
………………………………………………………...
………………………………………………………...
………………………………………………………...
Witness address
………………………………………………………...
Witness occupation 
	
……………………………………
Director

	Executed and delivered as a Deed for and on behalf of HEMNALL LIMITED acting by a director in the presence of a witness: 

………………………………………………………...
Witness signature 
………………………………………………………..
Witness name
………………………………………………………...
………………………………………………………...
………………………………………………………...
Witness address
………………………………………………………...
Witness occupation 
	
……………………………………
Director
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