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THIS PLANNING OBLIGATION BY UNILATERAL UNDERTAKING is dated         

day of                         2014
And is GIVEN BY:

(1)
CROWNGOLD PROPERTIES LIMITED (Company number 08914898) a company incorporated in England and Wales whose registered office is situated at New Burlington House, 1075 Finchley Road London NW11 0PU ("the Owner "); 
TO:

 (2)
THE LONDON BOROUGH OF HILLINGDON of the Civic Centre, High Street, Uxbridge, Middlesex, UB8 1UW ("the Council").
BACKGROUND

A
The Council is the local planning authority for the purposes of the Act in respect of the Land and by whom the obligations in this Undertaking are enforceable.

B
The Owner has the freehold interest in the Land registered under title number AGL2697 at Land Registry subject to a charge in favour of the Mortgagee. 
C
On 30 September 2014 the Owner submitted the Planning Application to the Council for permission to develop the Land for the purposes and in the manner described in the Planning Application.

D
The Owner intends to develop the Land pursuant to the Planning Permission.

E
The Council has not yet determined the Planning Application and the Owner hereto enters into this Undertaking in the knowledge that the Planning Permission may not be granted for the Development.


THIS UNDERTAKING WITNESSES AS FOLLOWS: ‑
1.
DEFINITIONS AND INTERPRETATION
1.1
For the purposes of the recitals and this Undertaking, the following expressions shall have the following meaning:
	“Act”
	means the Town and Country Planning Act 1990;

	“Commencement of Development”

	means the date on which any material operation as defined in Section 56 of the Act forming part of the Development begins to be carried out other than (for the purposes of this Undertaking and for no other purpose) operations consisting of site clearance, demolition works, archaeological investigations, investigations for the purpose of assessing ground conditions, remedial work in respect of any contamination or other adverse ground conditions, diversion and laying of services, erection of any temporary means of enclosure, the temporary display of site notices or advertisements and “Commence” and “Commencement” shall be construed accordingly;

	"Development"
	means the development authorised by the Planning Permission;

	“the Director of Planning, Environment, Education and Community Services”
	means the Council’s Director of Planning, Environment, Education and Community Services or such person as the Council designates as undertaking this role;

	“Form PO1”
	means the form in the substantial form set out at Appendix 1;

	“Highway Agreement”
	means a highway agreement to be entered into by the Owner and the Council Section 278 of the Highways Act 1980;

	“Highway Works”
	means the highway improvement works as set out in Schedule 1;

	"Land"
	means Union House, 23 Clayton Road, Hayes UB3 1AN which is in the freehold ownership of the Owner and is registered at the Land Registry under Title No AGL2697 and is shown for identification purposes edged in red on Plan 1  annexed to this Undertaking;

	“Monitoring Sum”
	means the sum of [x] to be used by the Council at its discretion for its costs incurred in administering, monitoring, reviewing and implementing this Undertaking;

	“Occupation”
	means occupation of the Land for the purposes permitted by the Planning Permission but not including occupation by personnel engaged in construction, fitting out or decoration or occupation for marketing or display or occupation in relation to security operations and “Occupy” and “Occupied” shall be construed accordingly;

	"Plan 1”
“Plan 2”

“Plan 3”
	means the plan marked Plan 1 attached to this Undertaking at Annex 1;

means the plan marked Plan 2 attached to this Undertaking at Annex 2;

means the plan marked Plan 3 attached to this Undertaking at Annex 1;

	"Planning Application"
	means the application for planning permission for change of use of offices (Class B1a) to form 46 residential units under the Council's reference number 35250/APP/2014/3506;

	"Planning Permission"
	means the planning permission and plans to be granted pursuant to the Planning Application;

	"Section 106 Reference"

	means the Planning Application reference 35250/APP/2014/3506;

	“Undertaking”
	means this Deed; and

	“VAT”
	means Value Added Tax.


1.2
Unless the context otherwise requires, words denoting the singular shall include the plural and vice versa and words denoting any one gender shall include all genders and words denoting persons shall include bodies corporate, unincorporated associations and partnerships.

1.3
References in this Undertaking to any statute or statutory provision shall be construed as a reference to the same as it may from time to time be amended, extended, modified, consolidated or re-enacted whether before or at the date of this Undertaking.
1.4
Unless the context otherwise requires, reference to any clause, paragraph, sub-clause or schedule or appendix is a reference to a clause, paragraph, sub-clause, schedule or appendix of or to this Undertaking.

1.5
The headings in this document are inserted for convenience only and shall not affect the construction or interpretation of this Undertaking.

1.6
Where a party includes more than one person named as a party any obligations of that party shall be joint and several unless there is an express provision otherwise.

1.7
References to any party to this Undertaking shall include the successors in title to that party and to any deriving title through or under that party and in the case of the Council the successors to the Council’s respective functions.

1.8 
Where the agreement, approval, consent or an expression of satisfaction is required by the Owner under the terms of this Undertaking from the Council that agreement, approval, consent or satisfaction shall be given in writing and shall not be unreasonably withheld or delayed. 
1.9
Without prejudice to the terms of any other provision contained in this Undertaking the Owner shall pay all costs charges and expenses (including without prejudice to legal costs and Surveyor’s fees) reasonably incurred by the Council for the purpose of or incidental to the enforcement of any right or power of the Council or any obligation of the Owner arising under this Undertaking. 
2.
STATUTORY PROVISIONS

2.1
This Undertaking is made pursuant to section 106 of the Act, section 111 of the Local Government Act 1972, section 2 of the Local Government Act 2000 and section 16 of the Greater London Council (General Powers) Act 1974 to the intent that it will bind the Owner and its successors in title to the Land.

2.2
The covenants, restrictions and requirements imposed upon the Owner under this Undertaking create planning obligations pursuant to section 106 of the Act and are enforceable by the Council as local planning authority against the Owner without limit of time.
3. 
CONDITIONALITY
3.1
The obligations in this Undertaking are subject to and conditional upon 

the grant of the Planning Permission.
4.
MISCELLANEOUS
4.1
Nothing contained or implied in this Undertaking shall prejudice or affect the rights, powers, duties and obligations of the Council in exercise of their functions as local planning authority and their rights, powers, duties and obligations under all public and private statutes, bylaws and regulations may be as fully and effectually exercised as if the Council were not a party to this Undertaking.

4.2 If any provision in this Undertaking shall be held to be invalid, illegal or unenforceable then the validity, legality and enforceability shall not affect the validity or enforceability of the remaining provisions of this Undertaking.

4.3 No waiver (whether express or implied) by the Council of any breach or default by the Owner in performing or observing any of the covenants undertakings obligations or restrictions contained in this Undertaking shall constitute a continuing waiver and no such waiver shall prevent the Council from enforcing any of the said covenants undertaking or obligation from acting upon any subsequent breach or default in respect thereof by the Owner.
4.4 Nothing in this Undertaking shall be construed as a grant of planning permission.
4.5 Unless expressly agreed otherwise in this Undertaking, the covenants in this Undertaking shall be enforceable without any limit of time against the Owner and any successors in title to the Land and assigns of the Owner or any person corporate or otherwise claiming title through or under the Owner an interest or estate to the Land or any part or parts of the Land as if that person had also been an original covenanting party in respect of the interest or estate for the time being held by that person.
4.6 No party to this Undertaking nor any of its successors in title nor any person deriving title from or under them shall be liable for any breach of any of the planning obligations or other obligations contained in this Undertaking after it shall have parted with its entire interest in the Land but without prejudice to liability for any subsisting breach arising prior to parting with such interest.
4.7 This Undertaking shall cease to have effect (insofar only as it has not already been complied with) if the Planning Permission is quashed or revoked or otherwise withdrawn or (without the consent of the Owner or its successors in title) is modified by any statutory procedure or expires prior to Commencement of Development.
4.8 Nothing in this Undertaking shall prohibit or limit the right to develop any part of the Land in accordance with a planning permission (other than the Planning Permission) granted (whether or not on appeal) after the date of this Undertaking. 
4.9 This Undertaking cannot be amended or discharged without the prior consent in writing of the Owner and the Council.

4.10 In the event of the planning obligations contained in this Undertaking being modified a note or memorandum thereof shall be endorsed upon this Undertaking. 
5. 
THE OWNER’S PLANNING OBLIGATIONS 
5.1 The Owner covenants with the Council so as to bind the Land to observe and perform the obligations contained in this Undertaking.
5.2 Prior to Commencement of the Development the Owner will pay to the Council the Monitoring Sum. 

6.
REGISTRATION OF UNDERTAKING
6.1
The Owner recognizes and agrees that covenants in this Undertaking shall be treated and registered as local land charges for the purposes of the Local Land Charges Act 1975.
7.
RIGHT OF ACCESS

7.1
Without prejudice to the Council’s statutory rights of entry the Owner shall permit the Council and its authorised employees and agents upon reasonable written notice to enter the Land at all reasonable times for the purpose of verifying whether or not any obligation arising under this Undertaking has been performed or observed. 

9.
ARBITRATION

9.1
All disputes, differences or questions arising out of this Undertaking or as to the rights or obligations of the parties under it or in connection with its construction shall be referred to arbitration by a single arbitrator to be agreed between the parties or, failing agreement, within 21 days by an arbitrator to be appointed at the request of any party by the President of The Royal Institute of Chartered Surveyors as the case may be  having due regard to any representations made to him as to the appropriate qualifications of such arbitrator. 
9.2
The arbitration shall take place in London and shall be in accordance with the Arbitration Act 1996 or any re-enactment or modification of such Act for the time being in force, unless otherwise agreed in writing by the Council.  
10.
THIRD PARTIES 

A person who is not named in this Undertaking does not have any right to enforce any term of this Undertaking under the Contracts (Rights of Third Parties) Act 1999. 
11.
NOTICES

11.1
All notices served under or in connection with this Undertaking shall be deemed to have been properly served if sent by recorded delivery to the principal address or registered office (as appropriate) of the relevant party;
11.2
Any notice to be served under or in connection with this Undertaking shall be sent to the:


a) 
Director of Planning, Environment, Education and Community Services, London Borough of Hillingdon, Civic Centre, High Street, Uxbridge, Middlesex, UB8 1UW and shall cite the Section 106 Reference for this Undertaking; and

b) 
to the Owner at New Burlington House, 1075 Finchley Road London NW11 0PU
12.
FORM PO1

12.1
Upon Commencement of the Development the Owner shall immediately notify the Council by completing and sending Form PO1 to the Council addressed to the Director of Planning, Environment, Education and Community Services, 3 North, London Borough of Hillingdon, High Street Uxbridge UB8 1UW and shall cite the Section 106 Reference.

13.
CHANGE IN OWNERSHIP

13.1
The Owner agrees with the Council to give the Council immediate written notice of any change in ownership of any of its interest in the Land occurring before all the obligations under this Undertaking have been discharged such notice to give details of the transferee’s full name and registered office (if a company or usual address if not) together with the area of the Land or unit of occupation purchased by reference to a plan and the Section 106 Reference. 
16.
INTEREST

16.1
All costs, payments and expenses payable to the Council under this Undertaking shall bear interest at the rate of 4% above the base rate of HSBC Bank PLC from time to time being charged from the date such payment is due until the payment is received by the Council.
17. 
VAT 
17.1
All consideration given in accordance with the terms of this Undertaking shall be exclusive of any VAT properly payable in respect thereof.

17.2
The Owner hereby acknowledges and agrees that if at any time VAT is required to be paid in respect of any Land and the Contributions then to the extent that VAT had not been previously charged in respect of that payment the Council shall have the right to issue a VAT invoice to the Owner and the VAT shall be paid accordingly.

18.
JURISDICTION
18.1
This Undertaking is governed by and interpreted in accordance with the law of England and Wales.
IN WITNESS of which this Undertaking has been duly executed as a Deed and has been delivered once dated.

ANNEX 1

THE PLANS

SCHEDULE 1
HIGHWAY WORKS

1. The Owner hereby covenants with the Council as follows: 
a. To use reasonable endeavours to enter into the Highway Agreement with the Council to enable the Owner to carry out the Highway Works prior to Commencement; and


b. To be responsible for the full costs of the Highways Works.
2.  The Highway Agreement shall provide for the following Highway Works to be carried out:
a. Widening the crossover and associated repair and reinstatement works to the area of public highway edged in red on Plan 2
b. Removal of the on-street parking edged in blue on Plan 2; and

c. Relocation of the on-street parking edged in green on Plan 2 to the area edged in blue on Plan 3.
APPENDIX 1
PO1 FORM
Executed as a Undertaking by 
CROWNGOLD PROPERTIES LIMITED
in the presence of:‑

DIRECTOR

DIRECTOR/SECRETARY

