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1.0 INTRODUCTION 

1.1 This statement accompanies an application made on behalf of WE Black 

Limited for a Certificate of Lawful Use (in breach of a condition) at 17 lock-

up garages at Blackmore Way, Bawtree Road, Uxbridge UB8 1PT. 

1.2 The garages were built along with Blackmore Way and two blocks of 24 

flats on the sites of 3 to 15 Bawtree Road and land to the rear of Nos: 1, 17, 

19 and 21.  A copy of the planning approval (20978/F/79/1335) dated 1 

February 1980 is attached as Appendix 1 to this statement. 

1.3 As may be seen, the use of the 17 garages was subject to conditions which 

included the following: 

Condition 4 

The garages shall be used only for the accommodation of private motor 

vehicles incidental to the use of the dwellinghouse as a residence and shall 

not be used for the garaging of any commercial vehicles or the carrying out 

of any industrial or commercial activity.  Notwithstanding anything 

contained in the Town and Country Planning General Development Order 

1977 the garages shall not be used for any other than than their designed 

purpose without the prior written permission of the local planning 

authority. 

Reason 

To ensure that the garages are used for their designed purpose and are not 

used for activities which are unsightly or detrimental to the amenities of the 

locality by reason of noise, fumes, dust, * or other nuisance inappropriate in 

a residential area, also to ensure that adequate off-street parking is 

retained. 

* A word is not clear. 
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1.4 This application seeks to demonstrate that, on the balance of probability 

and contrary to the provisions of Condition 4, all 17 garages have been 

occupied for at least 10 years by either private motor vehicles other than 

incidental to the 24 flats, by the freeholders/applicants pursuant to their 

business as housebuilders and property developers or by other commercial 

businesses for storage purposes. 

2.0 THE EVIDENCE 

2.1 A series of documents, as set out on the preceding page, establish the 

history of the use of the garages.  The principal exhibit is a Statutory 

Declaration (SD) (Appendix 2) of Jane Rees who has been employed by the 

applicants and freehold owners of the Blackmore Way estate since 2013 to 

manage ground rents and garage letting in its extensive property portfolio.  

A copy of the Title document (AGL28303) as required by the application 

form is attached as Appendix 3.  The garages have remained in the 

ownership of the freeholders and have always been made available to the 

leasehold owners to rent. 

2.2 Miss Rees’ SD appends a plan (Doc 1) outlining in red the garage court 

comprising two parallel blocks with 17 garages in total.  She confirms that 

none of the garages is presently either rented by, or occupied by a resident 

of the adjacent flats and this has been the case for all the garages since the 

end of 2012.  This is confirmed by the schedule attached as Doc 2 to the SD. 

2.3 Miss Rees refers to a couple of planning appeals determined in 2003 and 

2012.  Copies of these decisions are attached as Appendix 4 and 5 

respectively to this Statement, the author of which took part in the Hearing 

on the first occasion and the Written Reps process for the second.  As can 

be seen from paragraph 10 of the Inspector’s decision (Appendix 4), at the 
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time the evidence was prepared for the Hearing (which took place on 9 

January 2003) none was occupied by the flat occupants and ten of them 

had been let out thus for 10 years or more.   

2.4 By 2012 (Appendix 5) at least two garages were occupied by flat residents, 

but more of the other garages, by dint of the passage of time, would 

already be immune from enforcement action (paragraph 7).  At paragraph 

11 of the 2012 decision, the Inspector observed as follows: “…the Council 

has failed to take any enforcement action against any use of the garages 

that might have been considered unlawful at the time of the previous 

appeal. However, the appellant has also failed to provide a Certificate of 

Lawful Development for these garages.  Whilst it would seem likely that a 

significant number of the garages might well be immune from enforcement 

action, I have no firm evidence of that fact.”

2.5 Notwithstanding the fact that the Council has continued not to enquire as 

to the use of the garages (which suggests that there have been no 

complaints), it is correct that it is for the applicant to demonstrate the point.  

It is clear that evidence from over one and two decades ago was considered 

by the Council and Inspectorate alike but now, in April 2023, W E Black has 

set out the relevant information which is compiled and declared by Miss 

Rees for formal consideration as a Section 191 application. 

2.6 The schedule of garage occupation confirms as follows: 

No.1 Let to a resident of Denham since 2000. 

No.2 Let to a resident of the adjacent flats until December 2012.  Since 

when “vacant” and used by the freeholder. 

No.3 Let to a resident of Bawtry Road. 

No.4 Let to decorators/roofers since 1989. 

No.5 Let to a resident of Ickenham since 1988. 
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No.6 Let to a resident of Bawtree Road since 1988. 

No.7 Let to a resident of Northwood since 2001. 

No.8 Let to a resident of Denham since 2002 (see No.1 also) 

No.9 Let to a resident of Northwood (see No.7 also) from 2001-2011, 

vacant 2011-2019 and roofers since 2019. 

No.10 Let to an occupant of an adjacent flat until 2011, since when 

“vacant” and used by the freeholder. 

No.11 Let to a resident of Iver Heath since 1996. 

No.12 Let to a resident of Hayes since 1987. 

No.13 Let to a resident of Woburn Green since 2003. 

No.14 Let to a resident of Cinderford (Glos) since 1999. 

No.15 Let to a resident of Ickenham since 1995. 

No.16 Let to a flat resident until 2012, since when “vacant” and used by 

the freeholders. 

No.17 Let to a resident of Ickenham since 1988. 

2.7 Having regard to the terms of the 1980 condition, some of the garages for 

most of their time in existence have been occupied either commercially or 

by private individuals for domestic storage or parking purposes.  None of 

these uses complies with Condition 4. 

2.8 A reducing number of garages has, for the last 20 years or more, been let to 

the 24 flats.  This was clear at the time of the 2002-03 and 2012 appeal 

proceedings.  In 2002-03 up to 10 had not been let for 10 years or more 

and the remaining seven were, at that time, also not let to flat residents.  In 

2012 just two were, namely: No.2 (Mrs Boxhall) and No.16 (Mr Plastow) 

both of whom let their tenancies go shortly after the August 2012 decision. 

2.9 Since then, No.2 was let out to an Uxbridge resident and then used by the 

freeholder, whereas No.16 has been occupied solely by the freeholder.  

These two garages along with No.10 are “technically vacant” in that should 



23002 - Lock-up Garages, Blackmore Way, Uxbridge UB8 1PT Page 6 

anyone wish to rent them they are available but, rather than have them 

standing empty, they are put to good use by the freeholder/applicants in 

connection with their housebuilding and property business. 

3.0 SUMMARY AND CONCLUSIONS 

3.1 The test set down in the relevant legislation is that on the balance of 

probability, a use has subsisted for the relevant period and consequently is 

lawful and immune from enforcement. 

3.2 In this case, the use of the 17 garages was restricted by a condition 

specifying that they should be used only for the accommodation of private 

motor vehicles incidental to the use of “the dwellinghouse” (ie the 24 

simultaneously approved flats). 

3.3 Further, it specifies that they shall not be used for any commercial or 

industrial activity or any use other than their designed purpose; it being for 

private motor vehicles used by the leasehold owners and occupants of any 

of the 24 flats. 

3.4 To demonstrate the lawfulness of a use in breach of this condition, it is 

necessary to satisfy the 10-year rule.  As is clear from the 2003 and 2012 

appeal decisions, evidence was adduced that at those dates respectively, at 

least 10 garages had been in alternative uses for 10 years or more and 

latterly only two were occupied by owners of the adjacent flats. 

3.5 The evidence was not tested formally, as was observed by the Inspector 

who conducted the second appeal.  The Inspector observed that whilst 

likely that a significant number of garages might well be immune, no Lawful 

Development Certificate had been sought. 
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3.6 Now, a further decade on, that is remedied.  Miss Rees’ declaration and in 

particular the attached schedule of garages shows that for a great many 

years (confirming evidence produced for the two appeals) the garages have 

been occupied contrary to the Condition 4 of the 1980 planning approval 

by either off-site owners of private cars, businesses or indeed the 

freeholders for their own commercial use.  As can be seen from the 

schedule, none of the garages has been used incidental to the flats in 

Blackmore Way since 2012. 

3.7 This ‘negative’ is on the balance of probability demonstrated, ie none of the 

garages has been used by the leasehold flats for 10 years or more.  The new 

use across the blocks is a hybrid or mixed use.  The freeholders do not 

know precisely what each occupant uses each garage for, but those with 

private names and addresses are assumed to use them for cars or domestic 

storage whereas those used by companies and indeed the freeholder are 

for commercial/industrial storage purposes, so the use across the site is that 

of commercial/domestic parking and storage unrelated to the 24 adjacent 

flats in Blackmore Way, this being on the balance of probability the current 

lawful use. 
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Appeal Decision 
Site visit made on 27 June 2012 

by J D Westbrook  BSc(hons) MSc  MRTPI 

an Inspector appointed by the Secretary of State for Communities and Local Government 

Decision date: 9 August 2012 

 

Appeal Ref: APP/R5510/A/12/2172186 

Land at Blackmore Way, Uxbridge, UB8 1PT 

• The appeal is made under section 78 of the Town and Country Planning Act 1990 

against a refusal to grant planning permission. 
• The appeal is made by Mr Eric Gadsden (W E Black Ltd) against the decision of the 

Council of the London Borough of Hillingdon. 
• The application Ref 20978/APP/2011/1521, dated 21 June 2011, was refused by notice 

dated 11 January 2012. 
• The development proposed is the demolition of existing garages and the erection of a 

two-storey block of 4 flats with associated parking and landscaping. 
 

Decision 

1. The appeal is dismissed. 

Main Issues 

2. The main issues in this case are the effects of the proposed flats on: 

• Highway safety in the vicinity, with particular regard to on-street car 

parking, and 

• The character and appearance of the area with regard to trees. 

Reasons 

3. The appeal site is a block of 17 garages located to the west and north-west of a 

development of 24 flats, in two blocks, permitted in 1980.  A condition of the 

permission for the flats required that the garages be used only for the 

accommodation of private motor vehicles incidental to the use of the 

dwellinghouse (sic) as a residence, and not for any commercial activity.  At the 

time, there was also apparently an additional three on-street parking spaces 

available for occupiers of the flats. 

4. The surrounding area is residential in nature.  In addition to the two blocks of 

flats constructed as a result of the earlier permission, there is a relatively new 

block of 6 flats (Sandown Court) to the south of the appeal site.  These blocks 

have their main vehicular access from Blackmore Way, which is a short cul-de-

sac off Bawtree Road.  Bawtree Road comprises mainly two-storey houses, 

many of which, especially on the northern side, have off-road parking facilities.  

There are permit holder only parking bays on Blackmore Way, for some 7 cars, 

and also along sections of Bawtree Road. 
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5. The proposed development would involve the demolition of the existing block of 

garages and the construction in their stead of a block of 4, one-bedroom flats 

with 7 external parking spaces.  A previous application for a similar 

development was dismissed on appeal in 2003 (ref: 1086910).  The garages are 

currently rented out to a number of different occupants, very few of whom are 

from the original flats on Blackmore Way.  It is difficult to identify actual users 

of some of the garages since there may be some “sub-letting”. 

Effect on highway safety and car parking. 

6. The Inspector at the earlier appeal stated that “the garages are at present 

being occupied in breach of condition 4 of the 1980 permission.  This is 

acknowledged by the appellant, who points out that in at least 10 cases the 

occupation is so long standing that it is immune from enforcement action.  

Nevertheless, the occupation remains unlawful.”  He concluded that it would be 

wrong to grant the permission sought since the displacement of residential 

parking onto the streets would be harmful to considerations of road safety. 

7. The appellant contends that circumstances have changed since the appeal 

decision and that permission should now be granted.  He notes that since 2003, 

two residents of the Blackmore Way flats have rented garages, where 

previously there were none, but that the others remain rented by persons from 

outside of the development, and that more of the garages would therefore be 

immune from enforcement action.  He goes on to indicate that the proposed 

flats would have 7 parking spaces, and that any surplus spaces not used by 

residents could be used by occupiers of the Blackmore Way flats. 

8. From the evidence before me it would appear that currently at least 2 garages 

are rented by occupiers of the Blackmore Way flats, and that at least 3 more 

are rented by occupiers of houses on Bawtree Road (albeit in breach of the 

earlier planning condition) who do not currently have facilities for off-street 

parking.  Since the previous appeal decision, it would appear that one of the on-

street parking spaces for the flats may have been lost, possibly due to 

conversion of one of the remaining spaces to a larger disabled space.  

Furthermore, there is some evidence that the potential for a further 3 on-street 

spaces (possibly unrestricted) on Blackmore Way was lost in the creation of the 

entrance to the parking area to the rear of Sandown Court. 

9. Whilst the situation regarding parking provision in Blackmore Way and the 

garage court has been somewhat fluid over the past few years, it appears likely 

that the loss of the garages would result in at least 5 additional vehicles having 

to resort to on-street parking in the immediate vicinity.  This is in addition to a 

small loss of on-street provision over the past few years.  Furthermore, 

demolition of the garages would result in the loss of any potential opportunities 

for local residents to acquire access to a garage in the future.   

10.The appellant and local residents have differing views on the existing pressure 

on current permit parking provision along Blackmore Way and Bawtree Road.  I 

have limited actual information as to the usage of the permit parking spaces 

during different periods of the day.  However, there is some evidence that the 

permit parking provision in the vicinity is available to permit holders from a 

wide area, and that this increases pressure on the spaces available.   
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11.The appellant contends that the Council has failed to take any enforcement 

action against any use of garages that might have been considered unlawful at 

the time of the previous appeal.  However, the appellant has also failed to 

provide a Certificate of Lawful Development for these garages.  Whilst it would 

seem likely that a significant number of the garages might well be immune from 

enforcement action, I have no firm evidence of that fact. 

12.Finally, the appellant indicates that any surplus car parking spaces from the 

development would be available for use by residents of the existing Blackmore 

Way flats.  However, there can be no guarantees that there would be any 

surplus, and if ownership of the appeal site were to be severed from that of the 

existing flats at any time, it seems unlikely that such a flexible arrangement 

would remain available. 

13.In conclusion on this issue, and on the balance of the evidence before me, I find 

that the proposal would be likely to increase the pressure on limited on-street 

parking facilities in the vicinity, and that this would lead to harm to highway 

safety in the vicinity by way of adverse effects on free flow of traffic.  On this 

basis the proposal would conflict with saved Policy AM7 of the London Borough 

of Hillingdon Unitary Development Plan (UDP).  Since this policy is consistent 

with the general thrust of guidance on transport issues given in Section 4 of the 

NPPF, in particular regarding matters relating to conflict minimisation, I give it 

significant weight. 

Effect on character and appearance of the area, including trees 

14.The application form states that there are no trees adjacent to the site that 

could influence the development.  In fact there is a large copper beech close to 

the southern boundary of the appeal site, on which there is a Tree Preservation 

Order.  A significant part of the crown of this tree overhangs almost the whole 

depth of a number of the existing garages along the southern boundary.  The 

southern elevation of the proposed block of flats would be only some 3 metres 

from the boundary and within the area of the crown of the tree. 

15.The proposal would, therefore, require significant pruning of the tree, resulting 

in an unbalanced appearance and potential damage to its health, both during 

the construction process and after the completion of the development, when 

continuous cutting back might become necessary.  The tree is a significant 

landscape feature in Blackmore Way and important to the character and 

appearance of the area.  This is particularly the case given the recent 

development of Sandown Court and the scale of built form and hard surfacing 

associated with that property.   

16.On this issue, therefore, I find it likely that the proposal would be seriously 

detrimental to the appearance and health of the tree, and that it would, on this 

basis, be harmful to the overall character and appearance of the area.  It would 

conflict with saved Policy BE38 of the UDP which relates to landscape features 

of merit.  Since this policy is consistent with the general thrust of guidance on 

design given in Section 7 of the NPPF, I give it significant weight. 

Other Matters 

17.The Council contends that the development would result in unacceptable 

overlooking of the ground floor flats from the communal ground floor space.  
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However, the proximity of ground floor windows to communal space is quite 

normal in the case of flats, and in any case this could be dealt with by way of a 

suitable landscaping condition. 

18.The Council also contends that the development would give rise to a number of 

children of school age and that legal provision should be made to deal with the 

issue of additional provision of school places.  It refers to details on Educational 

Facilities Section 106 Calculations contained in Section 4 of a recently revised 

Supplementary Planning Document (SPD). 

19.The details relate to rooms in different types of dwelling, and are based upon 

dwellings with 3 rooms or more (including kitchens).  The appellant contends 

that the proposed flats have only 2 rooms each and should, therefore, not be 

counted in the calculations. 

20.The proposed flats would have combined living/kitchen areas.  These would 

appear to have a floor area of around 20 sq metres in the ground floor flats and 

some 28 sq metres in the first floor flats.  The Council indicates that it may, at 

its discretion, consider rooms in excess of 20 sq metres as potentially 2 

separate rooms for the purposes of assessment.  However, it is not clear to me 

whether the ground floor flats have a living/kitchen room of greater than 20 sq 

metres.  Furthermore, the Council has given no justification as to why it has 

chosen to exercise its discretion in this particular case. 

21.In view of what appears to be potential for confusion over the relevant number 

of rooms, and the lack of information as to the use of discretionary powers, I do 

not consider that this can be clearly considered a main issue in this case. 

Conclusion 

22.I find that the proposal would harmful to highway safety in the vicinity and also 

harmful to the character and appearance of the area.  On this basis, I dismiss 

the appeal.   

J D Westbrook 

INSPECTOR 

 


